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SECTION
504

(of the
Rehabilitation Act of 1973)

Section 504 of the Rehabilitation Act of 1973 is a civil rights law that prohibits
discrimination based on disability in programs or activities receiving federal
financial assistance.  The federal Section 504 regulations are enforced by the U.S.
Department of Education's Office for Civil Rights (OCR) and are in the Code of
Federal Regulations at 34 CFR Part 104.

Section 504 and Schools

The law states:
 "No otherwise qualified individual with handicaps in the United States shall,
solely by reason of her handicap, …
- be excluded from the participation,
- be denied the benefits of, or
- be subjected to discrimination
under any program or activity receiving Federal financial assistance …"
[29 U.S.C. Sec. 794].

In addition to making buildings and facilities accessible, the law and regulations
require public elementary and secondary education schools to provide a “free
appropriate public education” to each qualified handicapped person who is in the
recipient's jurisdiction, regardless of the nature or severity of the person's handicap.

Free Appropriate Public Education

An appropriate education is the provision of educational and related aids and
services that are designed to meet individual educational needs of handicapped
persons as adequately as the needs of nonhandicapped persons are met.

The 504 regulations do not require production of the identical result or level of
achievement for handicapped and nonhandicapped persons.  However, aids,
benefits, and services provided, to be equally effective, must afford handicapped
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persons equal opportunity to obtain the same result, to gain the same benefit, or to
reach the same level of achievement, in the most integrated setting appropriate to
the person's needs.

Section 504 Definitions:

Handicapped person
With reference to students in public elementary or secondary schools who need
services, accommodations, or modifications, "Handicapped person means any
person who has a physical or mental impairment which substantially limits one or
more of such person’s major life activities.”  [34 CFR 104.3(j)].  The details of this
definition are provided below:

Physical or mental impairment
“Physical or mental impairment means:

(A) any physiological disorder or condition, cosmetic disfigurement, or
anatomical loss affecting one or more of the following body systems:

- neurological;
- musculoskeletal;
- special sense organs;
- respiratory, including speech organs;
- cardiovascular;
- reproductive, digestive, genito-urinary;
- hemic and lymphatic;
- skin;
- and endocrine;

or
(B) any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific learning disabilities”.

Major life activities
“Major life activities means functions such as caring for one's self, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning, and
working”.

Substantial limitation
There is no official Section 504 definition of what constitutes a substantial limit
upon a major life activity.  Nonetheless, the Americans with Disabilities Act's
(ADA) interpretation states a substantial limitation in a major life activity is based
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on a comparison to the academic or behavioral performance of nonhandicapped
individuals.

Similarly, case law has interpreted substantial limitations as meaning situations
where:

1.  The student is unable to perform a major life activity the average person in
the general population can perform, or

2. The student is significantly restricted as to the condition, manner or duration
under which the individual can perform a particular major life activity as
compared to the condition, manner or duration under which the average
person in the general population can perform that same major live activity.

The decision of whether a particular impairment "substantially limits" a major life
activity for any particular child is a decision to be made by the school district on a
case-by-case basis.

Child Study, Referral, Evaluation, and Eligibility

A Child Study Committee has been established in each school to review records
and other performance evidence of the children referred through a screening
process, or by school staff, the parent or parents, or other individuals.  The purpose
of a child study meeting is to identify and recommend strategies to address the
child’s learning, behavior, communication, or development, and to make decisions
as to whether a child should be evaluated for possible eligibility under Section 504
or under the Individuals with Disabilities Education Improvement Act (IDEIA).

Referrals for Evaluation
When the Child Study Committee suspects that a child has a disability as defined
in the IDEIA, the committee refers the child for an evaluation of eligibility for
special education and related services under the IDEIA.

When the Child Study Committee suspects that a child has a physical or mental
impairment that may substantially limit the child’s learning or any other major
activity of life, the committee refers the child for an evaluation of eligibility for
accommodations, modifications, and services under Section 504.
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Child Study Plans
Where a child is not suspected of being eligible under the IDEIA or Section 504, a
child study committee may decide to implement pre-referral interventions which
may include changes, adjustments, or modifications in the child’s curriculum,
teaching strategies, and remedial or support services that are specified in a written
“child study plan”.  The child study committee may also attempt classroom
interventions during the evaluation process of a child who is suspected of being
eligible under the IDEIA or Section 504.  However, interventions decided upon by
the child study committee cannot delay a referral for evaluation of a child who is
suspected of having a disability or handicapping condition under the IDEIA or
Section 504; nor can such interventions delay the evaluation of a child who has
been referred for evaluation.

Evaluation and Assessments
After a referral for evaluation, the school division will request that the parent(s)
sign consent for the evaluation to proceed.  In Virginia, the school division has up
to 65 business days to complete the evaluation and eligibility decision.

Section 504 regulations provide that an evaluation that must ensure that:

(1) Tests and other evaluation materials have been validated for the specific
purpose for which they are used and are administered by trained personnel;

(2) Tests and other evaluation materials include those tailored to assess specific
areas of educational need and not merely those which are designed to provide a
single general intelligence quotient; and

(3) Tests are selected and administered so as best to ensure that, when a test is
administered to a student with impaired sensory, manual, or speaking skills, the
test results accurately reflect the student's aptitude or achievement level or
whatever other factor the test purports to measure, rather than reflecting the
student's impaired sensory, manual, or speaking skills (except where those skills
are the factors that the test purports to measure).

As part of the evaluation process, the child’s parents will be given the opportunity
to participate in the decision regarding selecting the necessary assessment
components.  In cases involving a physical or medical impairment, the evaluation
will often consist simply of a review of existing evaluation data (such as, for
example, the child’s physical condition, doctor’s reports, teachers’ observations
and reports, outside evaluations conducted and other information provided by the
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parents, etc.).  In cases involving a suspected limitation on the child’s learning, the
evaluation will often consist of, for example, educational and/or psychological
assessments, in addition to such other evaluation data.

Eligibility
After completion of the evaluation assessments, the determination of whether the
child qualifies under Section 504 or under the IDEIA will be made by an eligibility
committee, including the parents, and including persons knowledgeable about the
child, the meaning of the evaluation data, and the service/placement options in the
school division.  In interpreting evaluation data, the eligibility committee must (1)
draw upon information from a variety of sources, which may include, for example,
aptitude and achievement tests, teacher recommendations, physical condition,
social or cultural background, and adaptive behavior; and (2) ensure that
information obtained from all such sources is documented and carefully
considered.

• If the child was not suspected of having a disability under the IDEIA, the
eligibility committee will proceed to consider whether the child is eligible
under Section 504.

• If a child suspected of having a disability under the IDEIA is not determined
to be eligible under the IDEIA, the eligibility committee will also then
discuss and consider whether the child is eligible under Section 504.
However, children who are ineligible under the IDEIA are not automatically
be eligible under Section 504.  Remember, in order to be eligible under
Section 504, a child must be determined to have an actual physical or mental
impairment, and that impairment must substantially limit a major activity of
life.

Also, a child's medical or physical impairment, condition, or diagnosis does not
have to affect their academic performance or learning.  To be eligible under
Section 504, a child must have a physical or mental impairment that substantially
limits a major activity of life, such as caring for one's self, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning, or working.
Learning is only one the several different types of "major activities of life".  Thus,
a child could have a physical or medical impairment, condition, or diagnosis that
only affects/limits the child’s walking, or their breathing, for example.  Even if the
child’s learning is not affected, if the impairment substantially limits any other
major life activity (as defined above), the child may be eligible under Section 504.
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Again, the determination of whether a child has a physical or mental impairment,
and whether that impairment substantially limits a major activity of life must be
made on a case-by-case basis, depending upon each child’s unique situation.

Placement
Placement decisions must be made by a team of persons familiar with the student
who understand the evaluation information and placement options.  Students with
disabilities under Section 504 or the IDEIA may be placed in a separate class or
facility only if they cannot be educated satisfactorily in the regular education
setting with the use of supplementary aids and services.  For children who have a
Section 504 plan, significant changes to placement must be preceded by an
evaluation.

Reevaluations
Federal regulations require periodic reevaluation of students who have been
determined eligible for an Individualized Education Program (IEP) under the
IDEIA or a Section 504 plan.  In Henrico County Public Schools, eligible children
are reevaluated at least once every three (3) years.

504 Plans

If the child is eligible for Section 504 services, a written plan is developed.
Section 504 services include any support or specialized services unique to the
child’s disability that allows the child to participate in the general education
program.  The written plan is documented using the 504 Plan forms. The school’s
504 case manager (typically, the school counselor) is responsible for coordinating
the development of the written Section 504 plan.

The new services planned for the child as a result of Section 504 eligibility may
not be started until a formal written plan is developed.  Accommodations
previously in place should be continued until the written 504 plan is completed.

At the time a Section 504 plan is developed, a decision regarding accommodations
to the standardized testing and/or Standards of Learning (SOL) must be made, if
appropriate, to the student’s age and grade placement.  The SOL test
accommodations available to students with disabilities under IDEA also apply to
students who qualify for Section 504 services.
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In Henrico County, the written 504 plan must be reviewed annually.

Disciplinary Actions

If a student with a 504 plan requires disciplinary action with a suspension out of
school, normal disciplinary procedures should be utilized until more than ten days
out-of-school suspension are required. After the tenth day of out-of-school
suspension, a manifestation determination team meeting should be convened to
determine (I) if the conduct in question was caused by, or had a direct and
substantial relationship to, the child’s disability; or (II) if the conduct in question
was the direct result of the school division’s failure to implement the IEP.  The
need for an IDEA evaluation should be considered at the manifestation
determination team meeting.

Note:  Unlike continuation of services for children with disabilities under the
IDEIA, there is no obligation to continue to provide services to a student with a
504 plan if the manifestation review determines that the student’s behavior is not a
manifestation of the student’s physical or mental impairment.  In that event, the
relevant disciplinary procedures applicable to children without disabilities may be
applied to the child in the same manner and for the same duration in which the
procedures would be applied to children without disabilities.

Procedural Safeguards

With respect to actions regarding the identification, evaluation, or educational
placement of persons who, because of handicap, need or are believed to need
special instruction or related services, and regarding the provision of a free
appropriate public education, the school division has established and implements a
system of procedural safeguards that includes notice, an opportunity for the parents
or guardian of the person to examine relevant records, an impartial hearing with
opportunity for participation by the person's parents or guardian and representation
by counsel, and a review procedure.  These procedural safeguards are described in
a separate document entitled “Section 504 Parent Rights And Procedural
Safeguards.”
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APPENDIX A

DISCRIMINATION UNDER SECTION 504

Discrimination under Section 504 occurs when a recipient of federal funds:

1. Denies a person with a disability the opportunity to participate in or benefit from
an aid, benefit, or service that is afforded nondisabled students.

2. Fails to afford the person with a disability an opportunity to participate in or
benefit from the aid, benefit, or service to nondisabled persons.

3. Fails to provide aids, benefits, or services to the person with a disability that are
as effective as those provided to nondisabled persons. Note: "Equally effective"
means equivalent as opposed to identical. Moreover, to be equally effective, an aid,
benefit, or service need not produce equal results; it must merely afford an equal
opportunity to achieve equal results.

4. Provides different or separate aids, benefits, or services unless such action is
necessary to be as effective as the aids, benefits, or services provided to
nondisabled persons.

5. Aids or perpetuates discrimination by providing significant assistance to an
agency, organization, or person who discriminates on the basis of disability.

6. Denies a person with a disability the opportunity to participate as a member or a
planning or advisory board strictly because of the disability.

7. Otherwise limits the enjoyment of any right, privilege, advantage, or opportunity
enjoyed by others.

8. In determining the site or location of a facility, makes selections which
effectively exclude persons with disabilities, denies them the benefits of, or
otherwise subjects them to discrimination.


